
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE INSULAR DECISIONS OF DECEMBER, 

1901. 

HP HE present working Constitution of the United States 
has been partly written down by the statesmen of 
1787, partly developed by legislative and executive practice 
in matters not susceptible of judicial review, and partly 
judge made. Of those provisions which are judicial in 
their origin, some of the most important may properly be 
called accidental. A decision made by but five judges 
against four dissentients, the nine having been selected 
without the slightest foreknowledge of the problem which 
is to be submitted to them for solution, is but an accident. 
Mr. Justice A dies in February instead of March. Presi- 
dent B appoints his successor. Had he lived a month 
longer, President C would have appointed his successor, 
the case of Smith v. Jones would be decided the other way, 
and the future course of history be changed. We have 
banished the lottery from ordinary life, but we retain it 
among the most powerful instruments of legislation. Of 
the remarkable series of decisions which have made the year 
1901 an epoch in our constitutional history, every one was 
an accident. 1 

The most important of these decisions 2 would not, had 
it been rendered in a purely private controversy, be re- 
garded as an authority for other cases at all ; nor would a 
decision so rendered be regarded as settling any constitu- 
tional question of rare occurrence and no immediate political 
importance. For, although five justices concurred in the 
decision, not more than four concurred in any particular 
course of reasoning by which the decision could be supported. 
But since the questions before the court are of daily recur- 
rence, of supreme present importance, and of excited polit- 
ical controversy, I think that the decision is bound to stand. 
It is a paradox of our institutions that the stability of 
purely accidental decisions must vary in direct ratio with 

1 The particular illustration given above is not taken from these cases 
in which the only March justice was a dissentient. 

2 Downesw. Bidwell, 182 U. S. 244. 
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their public importance. The questions will not be other- 
wise decided by the court as at present constituted. They 
could not be reconsidered and the result reversed by a 
tribunal of changed membership without charges of court- 
packing which would too far unsettle confidence in our 
form of government. 

Therefore, in considering the later insular decisions, we 
must assume that the great case of Downes v. Bidwell will 
stand ; that whatever line of reasoning may eventually 
be approved as the foundation for that decision it estab- 
lishes that while "certain provisions of the Constitution did 
apply to Porto Rico," " certain others did not ;' n and that 
among the latter class are the clauses relating to uniformity 
of taxation and naturalization and to the citizenship of per- 
sons native born. Contemporary criticism of that decision 
has reached the point of exhaustion and the final verdict 
upon it has been left to posterity. 2 It teaches us that from 
the American point of view the inhabited world is divided 
into three parts : First, the republic proper, the United 
States as that phrase is used in the Constitution, including 
the States themselves, the District of Columbia, and those 
territories whose inhabitants, if not foreigners, are our fel- 
low-citizens ; second, those outlying colonies, provinces or 
proconsulates which are appurtenant to the American 
empire, but not part of the United States, and whose native 
born inhabitants are neither citizens nor foreigners but sub- 
jects ; and third, foreign lands. 

Of the two insular cases decided in December last, that 
of the Fourteen Diamond Rings 3 calls for no discussion. 
It decided, what no lawyer who carefully examined the 
subject could have seriously doubted, that the Philippines 
and Porto Rico stand precisely alike under the Constitu- 
tion, and that, therefore, Porto Rico having been deter- 
mined not to be a foreign country in the sense of our rev- 
enue laws, neither were the Philippines foreign in that 
sense. The five justices who concurred in the judgment, 
as well as the four justices who dissented, agreed that there 

1 Mr. Justice Brown in Dooley v. United States, 183 U. S. 151. 

2 The writer's views upon the questions had been expressed in May, 
1900, in a paper entitled " The Porto Rico Tariffs of 1899 and 1900," 9 
Yale Law Journal, 297. 3 The Diamond Rings, 183 U. S. 176. 
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was no distinction between Porto Rico and the Philippines ; 
and why, therefore, the Philippine decision was so long 
postponed is the only question of interest about it. 

This leaves for consideration the " second Dooley 
case," 1 which sustains the tax laid by the Foraker Act of 
April 12, 1900, 2 upon merchandise "coming into Porto 
Rico from the United States." The main ground of the 
opposition to this tax was a contention that it came within 
the constitutional prohibition that " No tax or duty shall be 
laid on articles exported from any state." The court held, 
again by a vote of five to four, that the contention was not 
sustainable. The opinion of the court is by Mr. Justice 
Brown, and concurred in fully by three other justices. 
Mr. Justice White agrees "to the judgment" and concurs 
" in substance " in the opinion, which however he appa- 
rently does not consider entirely clear, so that he feels 
obliged " to summarize in my own language the reasoning 
whieh the opinion embodies as it is by me understood." Two 
arguments referred to in the opinion he does not mention, 
but apparently regards as obiter; and they thus are without 
the support of a majority of the court. 

The first of these arguments is but tentatively put for- 
ward. It is that a duty upon goods actually exported from 
New York is not within the constitutional definition of a 
duty upon articles exported from New York if the duty is 
not collected until the arrival of the goods at the port of 
destination ; that the intent of the Constitution in pro- 
viding for free exports can be thwarted by changing the 
point of collection of the duty. The opinion seems to con- 
sider that this argument is probably fallacious ; and it was 
disapproved by Chief Justice Marshall and Mr. Justice 
Miller in the two most famous cases upon this subject. 3 

1 Dooley v. United States, 183 U. S. 151. 2 31 Stat. 77. 

3 " Suppose revenue cutters were to be stationed off the coast for the 
purpose of levying a duty on all merchandise found in vessels which were 
leaving the United States for foreign countries; would it be received as an 
excuse for this outrage were the government to say that exportation meant 
no more than carrying goods out of the country," etc. Brown v. Maryland, 
12 Wheat. 419, 445. " No article can be imported from one State into 
another which is not at the same time exported from the former." Wood- 
ruff v. Parham, 8 Wall. 123, 132. " The manner in which and the place 
at which the tax is levied are of minor consequence." Mr. Justice Brown's 
opinion. 
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The second of these arguments, and one in which the 
opinion expresses more confidence, is that the duty is not 
laid for the common defense and general welfare of the 
United States, but for the local purposes of Porto Rico. 
The Foraker Act provides, not only that the moneys col- 
lected " shall not be covered into the general fund of the 
Treasury " but kept separate and " transferred to the local 
treasury of Porto Rico," but that they shall cease to be 
levied whenever the legislative assembly of that island may 
see fit to substitute some other system of taxation ; and in 
that way their collection did actually come to an end. Had 
the act not carefully provided that the moneys should be 
kept out of our general fund, another constitutional ques- 
tion might have arisen, for no moneys can be paid out of 
that fund except under congressional appropriation. Thus 
the duty was levied at the will of the territorial legislature 
and for the sole benefit of the territorial treasury* The 
argument that it was not a general duty restricted by the 
uniformity clause of the Constitution, but that it was a local 
duty based upon the express or implied powers of Con- 
gress over the territories, is a strong one. What, however, 
is the result of this argument? The prohibition against 
taxing exports from any state is not a proviso to any single 
clause of the Constitution. It restrains all action of Con- 
gress, from whatever specific power the claim to act may 
be derived. An article exported is an export, whatever 
may be the purpose that it is taxed for. On the other 
hand, would not the argument be fatal to the decision of the 
court in Downes v. Bidwell? Imports into New York, as 
well as exports from that port, were taxed by the Foraker 
Act in the same method for the benefit of the treasury of 
Porto Rico and at the will of its legislature. This tax was 
paid by us, not by the Porto Ricans. Is there any authority 
in the Constitution to tax New Yorkers at the will of the 
legislature of a territory, and pass our moneys directly 
into the territorial treasury ? It was a matter of surprise to 
me that this argument was not more pressed by the New 
York importing merchants. 

The main ground of the present decision, and the one 
in which five justices concurred, was a construction given 
to the Constitution by which the words import and export 
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in that document were made inapplicable to goods im- 
ported from or exported to our colonies. The construc- 
tion thus given to the words is certainly much narrower 
than that given them by present usage, either colloquially 
or legally. No better illustration could be asked of the 
ordinary legal meaning of the terms than is given by 
the opinion of the court in this very case, which speaks 
repeatedly of " imports to Porto Rico," " imports from 
Porto Rico," " merchandise imported into Porto Rico," and 
commences the statement of facts by saying that the duties 
under consideration were paid upon " merchandise imported 
into" the port of San Juan from the port of New York. 
The court says, however, that the words were not so used 
by the fathers. It is very true that words sometimes 
change their meaning in a century, and that the Constitu- 
tion of the United States is to be construed in the light of 
the usages of the eighteenth century, not those of our day. 
We would therefore naturally expect a court charged with 
the interpretation of the Constitution, before resting upon 
present usage as illustrated by the diction of its own opinion, 
to investigate the documents, statutes, debates, pamphlets 
and other literature of that century and the proceedings of 
the conventions which formed the Constitution, for the 
purpose of ascertaining whether the present correctly repre- 
sents the former usage. This has been the practise of the 
court in other cases arising under the taxing clauses of the 
Constitution. 1 If not sufficiently supplied by counsel 
with the necessary information, the justices may institute 
an independent investigation or replace the cause upon the 
docket for reargument. 

There is no sign in any of the opinions in this important 
case of any application to original sources of information. 
The peculiarly restricted definition now given by the court 
to the language of 1787 is inferred from a comparison of 
certain language used by the court in 1868 with certain 
decisions filed in 1901. In 1868 the question before the 
court was whether an article transported into one state of 
the Union from another is an import. The court said that 
that word was used only with reference to " foreign com- 

1 Woodruff v. Parham, 8 Wall. 123 ; Pollock v. Farmers' Loan & Trust 
Co., 157 U. S. 429; Knowlton v, Moore, 178 U. S. 41. 
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merce." 1 The insular cases of May, 190 1, held that Porto 
Rico was no longer a " foreign " country, properly so 
called. Comparing these decisions, the court now deduces 
the proposition that articles cannot be exported from the 
mother country to a colony within the meaning of the Con- 
stitution. 

A case where judges divide so evenly, and where the 
minority are so positive of the correctness of their posi- 
tion, is especially open to non-judicial criticism. I think 
that there is a plain fallacy in the majority's reasoning at 
this point. The question decided in the spring of 1901 
was whether the word " foreign " in a certain law included 
an American colony. In 1868 there were no American 
colonies, and none expected. In 1901 it was decided that 
there were colonies which were neither foreign nor parts 
of the United States. In 1868 it was assumed that what- 
ever was not a part of the United States was foreign. To 
use the language of 1868 as a test of the true definition of 
dealings between a mother country and her distant colonies 
was to violate an ancient rule of construction that has been 
nowhere better stated than in the very opinion thus relied 
upon. 2 Mr. Justice Miller in preparing the opinion in 
Woodruff v. Parham was endeavoring to ascertain by re- 
course to contemporaneous evidence the true interpretation 
of language used by statesmen legislating for a country 
which had, and was intended to have, no colonies. The 
completeness of his investigation, and therefore its result, 
may be a matter of challenge; but there can be no criticism 
of its method. He was familiar with the history of the 
Revolutionary period, and had it been important for him 
to define the vocabulary of that period relating to the then 
momentous and ever present question of colonial relations, 
I think that there can be little doubt as to the position he 
would have taken. For he would have found the testimony 
unanimous and overwhelming. 

1 Woodruff v. Parham, 8 Wall. 123, 136. 

2 " We take it to be a sound principle that no proposition of law can be 
said to be overruled by a court which was not in the mind of the court 
when the decision was made." Mr. Justice Miller in 8 Wall, at 138. " It 
is a maxim not to be disregarded that general expressions in every opinion 
are to be taken in connection with the case in which those expressions are 
used." Mr. Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 399. 
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In a recent famous opinion the Supreme Court has 
quoted with high respect from the testimony of Benjamin 
Franklin at the bar of the House of Commons in 1766, the 
passage quoted beginning with the words " an external 
tax is a duty laid on commodities imported." 1 He was 
referring to commodities imported into Pennsylvania. 
Was he excluding from consideration commodities brought 
over from Great Britain ? Quite the contrary. The very 
questions and answers upon that famous examination turned 
upon " imports from Britain " and " produce from your 
provinces exported to Britain." 

Among the most famous events leading up to the Amer- 
ican Revolution were the " Non-importation agreements " 
of 1765, 1767 and 1769. If these did not include importa- 
tions from Great Britain, why were three workmen out of 
every ten idle in Manchester ? 2 

The First Continental Congress resolved " That * * * 
there be no importation into British America from Great 
Britain or Ireland of any goods, wares or merchandise 
whatsoever." 3 The Association of 1774 provided that if 
certain British statutes were not repealed within a year 
" We will not directly or indirectly export any merchandise 
or commodity whatsoever to Great Britain, Ireland or the 
West Indies, except rice to Europe ;" 4 and a later resolu- 
tion declared " that under the denomination of the West 
Indies this Congress means to comprehend all the West 
India islands, British or foreign." 5 The British statutes 
use the same terminology. Thus the famous act of 1767 
levied its duties upon glass, paints, paper and tea " im- 
ported from Great Britain into any colony or plantation 
which is now or hereafter may be under the dominion of 
His Majesty." 6 

These are but a few of the most familiar instances. 
Hardly a definition is more susceptible of establishment 
than that of the word export as used in the eighteenth cen- 
tury in speaking of the commerce of a colonial power. 

1 16 Pari. Hist. 144, quoted in Pollock v. Farmers' Loan & Trust Co. 
157 U. S. 429, 559. 2 Macaulay's Chatham. 

3 September 27, 1774; 2 Curtis' History of the Constitution, 443. 

4 October 20, 1774, id. 444. 5 August I, 1775 ; 1 Journal Congr. 180. 
6 7 Geo. 3, c. 46. The words export and exportation were of course 

similarly used, as in 4 Geo. 3, c. 15, 
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If my argument is correct, the decision in the Dooley 
case is demonstrably wrong. Historically, it may be said 
to mark the opening of a new period. The Revolutionary 
statesmen are now in the second century behind us, and 
their most familiar language has become strange even to 
the American courts. Practically, there is no great harm 
done. The export clause of the Constitution is out of date. 
It belongs to the period of our industrial history when 
America could only be brought to unite in a non-exporta- 
tion agreement by excepting the exportation of " rice to 
Europe," and when the States having large seaports on the 
Atlantic could combine together and outvote the rest of 
the Union. After that period had passed the most apparent 
value of the clause was prevention of federal taxation upon 
interstate commerce ; but that was long ago construed away. 

Probably the court has now said its last word upon the 
export clause. It has seldom come up for consideration in 
the past, and does not seem likely to come up again. As a 
matter of interest to the student of constitutional history, 
this may be a good opportunity to edit its remains. Its 
history gives a curious illustration of the way in which a 
constitutional provision may be warped from its true mean- 
ing by judicial language in decisions each of which was a 
correct disposition of the case in hand. 

Our Constitution was drawn with the greatest care and 
skill ; yet, with apparent deliberation and to avoid question 
and dispute among its framers, some omissions, ambiguities 
and tautologies were permitted to remain. The most strik- 
ing instance of the latter is in relation to the taking of toll 
from articles imported into the United States. Mr. Justice 
Miller says that Congress does this under the power to levy 
imposts ; but if the word imposts were omitted the same 
thing could be done under the power to levy duties ; if the 
word duties were omitted the same thing could be done 
under the power to levy taxes ; and it is undoubtedly within 
the power to regulate commerce with foreign nations 1 . In 

x That the power to regulate commerce authorized the imposition of im- 
post duties is recognized by all our early writers from Franklin and Dick- 
inson to Story and Clay, by Mr. Justice Gray in Leisy v. Hardin, 1 35 U. S. 
at p. 141, and by the Chief Justice in the case now under consideration. 
That such duties are regulations of commerce is shown by such interstate 
commerce cases as Coe v. Errol, 116 U. S. 517, 525-6. 
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the clause now under consideration, although it especially 
relates to imposts, the words tax and duty are used and the 
word impost omitted. In the clause preventing the states 
from taxing exports and imports, the word tax is omitted 
and the words imposts and duties are included. Very likely 
the word impost, undoubtedly pleonastic, was permitted to 
remain because for many years before 1787 " the impost" 
had been a phrase in familiar use as equivalent to a duty 
upon imports and exports. The words import and export, 
however, were not confined in their application to foreign 
trade; the most cursory examination of the statute books 
of the various States from 1776 to 1788 discloses plenty of 
instances where they are applied to interstate commerce 1 . 
It is true that, so far as our meagre reports of the discus- 
sions in constitutional conventions go, there is no mention 
of interstate commerce in relation to any of the passages in 
which these words are used ; but it is not safe to rely over- 
much upon omissions where so little of the work is reported 
and where the main work was done outside the doors of 
the convention and between its sessions 2 . We have the 
testimony of a contemporary, a prominent member of the 
Virginia convention, to the effect, as his language is gener- 
ally understood, that the words in question were applicable 
to interstate commerce 3 . It is quite probable that it was 
in order to avoid any claim that goods imported from the 

1 " An act to prevent sundry articles being exported from this to the 
neighboring States," Mass. Stat. 1779 c. 13. Levy of certain duties if goods 
imported from abroad into another State " with the design and intent to 
be imported into this State shall be imported from such State 
into this State," Conn. Stat. 1786 p. 270. Duty on certain goods 
" imported into this State from the States of Rhode Island, Connec- 
ticut, New Jersey and Pennsylvania," N. Y. Stat. 1785 c. 34. No duties 
on produce "of the State from which they shall be imported." Va. Stat. 
1786 c. 40. Many of the tariff, inspection and embargo acts of the States 
clearly contemplated that interstate commerce is included in the terms 
import and export, unless otherwise specified. See N. Y. Stats. 1778, c. 10 ; 
1784, cc. 7, 10; 1785, c.68; 1788, c. 55; N.J.Stat. 1779,0.18; Pa. Stat. 1780, 
c. 190; Va. Stats. 1782,0. 51 ; 1788, c. 1. See Madison's Virginia Resolu- 
tion of November 30, 1785, "That no State shall be at liberty to impose 
duties on any goods, wares or merchandise imported by land or by water 
from any other State, but may altogether prohibit the importation from any 
State of any particular species or description of goods," etc. 1 Elliot's 
Debates, 114. " That no produce of the United Colonies be exported ex- 
cept from colony to colony under the direction of the committee," etc. 1 
Journal Congr. 212, November 1, 1775. 

2 See Sparks' Life of Gouverneur Morris, vol. iii, p. 322. 

3 Chief Justice Marshall, at 12 Wheat. 449. 
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western territories might be dutiable that Madison drafted 
our first tariff act so as to be applicable only to "articles 
imported from foreign countries." These words, copied into 
every tariff act since that time, came up at last for judicial 
construction when a latent ambiguity seemed to be disclosed 
by the annexation of distant colonies. 1 

Probably the application to interstate commerce of the 
words import and export never would have been disputed 
if it had not been for the course of reasoning adopted by 
Chief Justice Marshall as one- ground for supporting the 
decision in the famous case of Brown v. Maryland. 8 That 
was the case which introduced into our constitutional law 
the fruitful doctrine of original packages. It arose from 
certain legislation which imposed a uniform license tax 
upon every person selling foreign goods, whether importer, 
middleman or retailer. 3 Since it was directed only 
against selling foreign goods, and therefore gave a prefer- 
ence to domestic goods, it was clearly an unlawful attempt 
to regulate foreign commerce and therefore unconstitu- 
tional, and it is probable that had the controversy arisen 
fifty years later the decision would have been based solely 
on that ground. 4 That the statute was an attempt at regu- 
lation of foreign commerce was, indeed, one of the grounds 
of the decision of the Maryland case. 5 The argument in 
that case, however, had been largely upon the clause 
declaring that the States, except in certain cases, should 
not " lay any imposts or duties on imports or exports." 
Counsel argued that the right to import implied the right 
to sell ; that a duty on the sale of an article was a duty on 
its importation ; and that a license tax on the business of 
selling imported articles was equivalent to a tax on the 
sales. This line of argument was adopted by the Chief 
Justice. The question thus arose at what time in the 
course of their subsequent history imported goods passed 
beyond the protection of the Federal Constitution and 
became subject to general taxation. The court at a later 

1 DeLima v. Bidwell, 182 U. S. 1. 2 12 Wheat. 419. 

3 The analysis of the law by Mr. Justice Thompson in his dissenting 
opinion was undoubtedly correct. Compare that in Hinson v. Lott, 8 
Wall. u8. 

*Welton v. Missouri, 91 U. S. 275. Walling v. Michigan, 116 U.S. 
446,455. 5 12 Wheat, at p. 445. 
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date would probably have established the test whether on 
the one hand the tax is levied " by reason, or because of 
their exportation or intended exportation, or whilst they 
are being exported," or whether on the other hand they 
are subjected to "a general tax laid on all property alike, 
and not levied on goods in course of exportation, nor 
because of their intended exportation." 1 This distinction, 
however, did not occur to Chief Justice Marshall, or did 
not impress him favorably. He thought that some stage 
must be fixed upon in the history of the goods up to which 
they should remain untaxable. He admitted that it could 
not be found by any very logical process, but that it was 
like finding a point in shading between white and black. 
He fixed upon the moment when the original package in 
which the goods were imported was broken up or sold. 

Chief Justice Taney, the defeated counsel in this case, 
said twenty years later that he thought no better dividing 
line could have been found ; 8 but its practical application 
has been so difficult and perplexing that when the court first 
took it up the judges were unable to agree upon any 
ground of decision, and while their judgments were unani- 
mous it seems to be still a matter of doubt whether they 
have not been overruled. 3 The important point about the 
case in this connection is, however, that it has been so con- 
strued as to make chattels imported from abroad free of .all 
State taxation until the original packages are broken or sold; 4 
a construction which, though subsequent to the case of Wood- 
ruff v. Parham, was already foreshadowed by a decision in 
a much analogous case 5 Thus the very serious question 
facing the judges in the Woodruff case was this : whether 
the doctrine of the Maryland case should be extended to 
what their predecessors had supposed to be its necessary 

1 Turpin v. Burgess, 117 U.S. 504, 506-7; Coe v. Errol, 116 U. S. 
517, 525-6. 2 5 How. at p. 575. 

3 License cases, 5 How. 504; Leisy v. Hardin, 135 U. S. no, 118, 
135-47; Schollenberger v. Pennsylvania, 171 U. S. 1, 12 ; Austin v. Ten- 
nessee, 179 U. S. 343, 345- 35°. 355. 377- 

4 Low v. Austin, 13 Wall. 29. The opinion of the Supreme Court of 
California to the contrary is to he found at p. 31. 

5 Bank of Commerce v. New York. 2 Black, 620, reversing People v. 
Commissioners of Taxes, 23 N. Y. 192, and construing Weston v. City of 
Charleston, 2 Pet. 449. 
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corollary, 1 and the door thus opened to a general evasion 
of taxation by carrying goods perhaps a few rods across a 
State line, and keeping them there without opening the 
packages? It is hardly strange that the court should have 
sought some way to prevent this consequence. It seems 
to me that the Woodruff decision, while beneficial in its 
effect, was nevertheless based upon vulnerable arguments. 
The historical evidence overlooked by the court I have 
already alluded to. The court seems to have been im- 
pressed by the fact that if the prohibition against the tax- 
ation of exports by Congress applies to interstate com- 
merce, then the power to lay imposts is in so far " curiously 
rendered nugatory." That it is rendered in so far nugatory 
is true, but it is difficult to perceive why making an excep- 
tion to a general power should be called curious. The 
general power to lay imposts includes the taxation of ex- 
ports to foreign lands, and is undoubtedly to that extent 
rendered nugatory by exception. Furthermore (in answer- 
ing the objection that, if goods sent from one State to an- 
other are not exports, then Congress has power to tax 
interstate commerce to any extent), the court replies that 
Congress has no right to tax exports of any kind except 
under its right to levy imposts ; that the word imposts, as 
used in the Constitution, gives no right to lay duties on in- 
terstate commerce ; and that hence " we have, in the power 
to lay duties on imports from abroad, and the prohibition 
to lay such duties on exports to other countries, the power 
and its limitations concerning imposts." 3 But, as we have 

1 The opinion of Chief Justice Marshall on this point was doubted 
twenty years later by Justice McLean in the License cases, 5 How. at p. 
594 ; but later still, when the point was squarely presented before a court 
still containing six of the License case justices, including McLean, its 
unanimous opinion, by Chief Justice Taney, assumed without question that 
the word exports applied to interstate commerce, and this was conceded by 
no less eminent a counsel than Judah P. Benjamin. Almy v. California, 24 
How. 169. In Woodruff v, Parham, Marshall's statement was called a 
"casual remark," and in the Dooley case it is called a " mere suggestion," 
but it bears marks of having been deliberately made, with the concurrence 
of the court, in order to avoid any inference to the contrary from the use 
of the word " foreign " at various points in the preceding portions of his 
opinion. 

2 It will be noticed that this reasoning is inconsistent with the present 
decision, which, therefore, is not supported by the Woodruff case. If 
Porto Rico is " abroad," to be ranked among " other countries," the tax on 
exports thereto is expressly forbidden. If Porto Rico is not "abroad," 
among " other countries," then the tax is said to be void for lack of power. 
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already seen, it the word imposts is not broad enough to 
cover a tax on interstate commerce, there are other powers 
expressly granted to Congress which are amply sufficient. 
By reading between the lines we can readily perceive that to 
at least one of our greatest judges the reasoning of Woodruff 
v. Parham has not appealed. l But it has ever since been 
followed. Its results have been curative, and if it is based 
upon errors, they are such as the nation is able to survive. 8 

Edward B. Whitney. 

1 Mr. Justice Bradley, in Coe v. Errol, 1 16 U. S. at pp. 525-6. 

2 While the scope of the export clause has been narrowed, its enforce- 
ment has become more strict. Fairbank v. United States, 181 U. S., 283. 



